I. INTRODUCTION
In 1993, over half a million American women were raped.' A quarter of those women were raped by an intimate: a husband or ex-husband, a boyfriend or ex-boyfriend. 2 Women in America are six times more likely than men to be the victim of a violent crime committed by an intimate, 3 and women are more likely to be injured in violent incidents committed by intimates than in incidents committed by strangers. 4 Violence is the leading cause of injuries to American women ages fifteen to forty-four, more common than car accidents, muggings, and cancer deaths combined 5 Four million American women are the victims of domestic violence each year. 6 Three-quarters of American women will be victims of violent crimes sometime during their lives. ' Faced with such facts, Congress passed the Violence Against Women against women." 9 Some of these provisions are uncontroversial; certainly, nobody would question Congress's power to provide, as the Act does, extensive federal funding to states to help states discourage violence against women. 1 " Other parts of the Act have been challenged as unconstitutional but have never been struck down by any court and seem clearly to be valid exercises of congressional power. For example, courts have repeatedly upheld as a valid exercise of Congress's power under the Commerce Clause 1 those sections of the Act" that make it a federal crime to commit domestic violence or to violate a protective order after crossing state lines with the intention to commit such an act.' 3 § 13981. Civil rights (a) Purpose Pursuant to the affirmative power of Congress to enact this part under section 5 of the Fourteenth Amendment to the Constitution, as well as under section 8 of Article I of the Constitution, it is the purpose of this part to protect the civil rights of victims of gender motivated violence and to promote public safety, health, and activities affecting interstate commerce by establishing a Federal civil rights cause of action for victims of crimes of violence motivated by gender. (b) Right to be free from crimes of violence All persons within the United States shall have the right to be free from crimes of violence motivated by gender (as defined in subsection (d) of this section). (c) Cause of action A person (including a person who acts under color of any statute, ordinance, regulation, custom, or usage of any State) who commits a crime of violence motivated by gender and thus deprives another of the right declared in subsection (b) of this section shall be liable to the party injured, in an action for the recovery of [Vol. 109: 783 Most courts that have faced the question of § 13981's constitutionality have ruled that it is a valid enactment under Congress's Commerce Clause powers.' 5 However, the Fourth Circuit and at least one federal district court have held that the civil rights provision of VAWA is not a valid exercise of congressional power under either the Commerce Clause or the Fourteenth Amendment. 16 compensatory and punitive damages, injunctive and declaratory relief, and such other relief as a court may deem appropriate.
(d) Definitions
For purposes of this section-(1) the term "crime of violence motivated by gender" means a crime of violence committed because of gender or on the basis of gender, and due. at least in part.
to an animus based on the victim's gender, and (2) the term "crime of violence" means-(A) an act or series of acts that would constitute a felony against the person or that would constitute a felony against property if the conduct presents a serious risk of physical injury to another, and that would come within the meaning of State or Federal offenses described in section 16 of title 18. whether or not those acts have actually resulted in criminal charges, prosecution, or conviction and whether or not those acts were committed in the special maritime, territorial, or prison jurisdiction of the United States; and (B) includes an act or series of acts that would constitute a felony described in subparagraph (A) but for the relationship between the person who takes such action and the individual against whom such action is taken. (e) Limitation and procedures
(1) Limitation Nothing in this section entitles a person to a cause of action under subsection (c) of this section for random acts of violence unrelated to gender or for acts that cannot be demonstrated, by a preponderance of the evidence, to be motivated by gender (within the meaning of subsection (d) of this section). In this Note, I argue that the civil rights provision of VAWA is a valid enactment under the Nineteenth Amendment, which granted women suffrage. Part 11 demonstrates that the Nineteenth Amendment is about more than voting alone; the Nineteenth Amendment also forbids the state from interfering with women's political citizenship and full political participation. Next, in Part III, I argue that a culture of violence against women interferes with women's rights to be political citizens. For a person to be a political citizen, she must be able to participate, free from domination, as a self-determined equal, in the deliberation that is essential to a republican form of government. But self-determination and equality are difficult, if not impossible, in the face of an omnipresent threat of violence. A culture of violence against women therefore interferes with women's ability to participate fully in political life. Part IV sketches out the specific requirements for congressional action under the Nineteenth Amendmentthat the legislation must be remedial and that the state must play a role in the constitutional violation to be remedied-and establishes that VAWA fulfills these requirements. In particular, I argue that the state helps create a culture of violence against women because the state creates marriage, which, when viewed in historical context, is shown to be an institution that perpetuates women's subordination and violence against women. I conclude that VAWA is valid legislation under the Nineteenth Amendment.
II. THE MEANING OF THE NINETEENTH AMENDMENT
The Nineteenth Amendment 7 means both less and more than is commonly thought. It means less in that it guarantees nobody the right to vote; instead, it ensures only that the state will not interfere with the right to vote because of a voter's gender. But it means more because it is, at its heart, about more than merely the right to vote: It is about the right to be a full political citizen. And in a country with republican roots, like ours, being a full citizen means being an uncoerced participant in the country's political deliberation.
The Nineteenth Amendment does not confer upon women a constitutionally protected right to vote; it does, however, forbid interference with the voting right on the basis of the gender of the qualified voter. The Constitution "does not confer the right of suffrage upon any one." 8 The [Vol. 109: 783 right to vote is a right conferred by states; 9 it is the state that determines who will vote in federal elections. 2 0 States may set certain limits on the franchise. For example, a state may constitutionally prohibit a person from voting if she fails to pass a literacy test. 2 ' But there are constitutional limitations on a state's ability to deny the right to vote.' The Constitution tells us, for example, that an otherwise qualified voter may not be turned away from the polls merely because she is black' or because she is nineteen years old.' The Nineteenth Amendment is one such limitation. While the Nineteenth Amendment does not actually confer the right to vote on any particular woman, no woman (or man) may be denied the right to vote simply because of her (or his) gender.
To understand the full meaning of the Nineteenth Amendment, however, it is necessary to look beyond the plain text of the amendment to the historical and political context in which the amendment was produced.' This task is complicated by the fact that the vote had no single meaning to the suffragists. As Aileen Kraditor states, "The woman suffrage movement had no official ideology. Its members and leaders held every conceivable 
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The Yale Law Journal [Vol. 109: 783 view of current events and represented every philosophical position." 26 It is safe to say, however, that one part of the suffragists' vision encompassed republican values and ideology. After a brief review of the meaning of republicanism, I look at some of the ways that republicanism manifested itself in the arguments of the woman suffrage 27 movement. I then examine republicanism as recently revived by a variety of scholars.
Defining republicanism is no simple task. Indeed, it was John Adams's opinion that "[t]here is not a more unintelligible word in the English language than republicanism.,, 2 8 There are, however, a few themes that appear repeatedly in the literature about republicanism. According to republican views, suffrage comprised a package of political rights, including the right to serve on a jury and the right to hold office. 29 Suffrage, that is, conferred the right to full citizenship, which meant active participation in the political community. This active participation was considered a good in itself.? Traditional republicanism also emphasized the common good over individual self-interest, 32 203. 205 (1995) [hereinafter Amar, Jury Service]; see also Richard A. Primus, Canon, Anti-Canon, and Judicial Dissent, 48 DUKE L.J. 243, 290 (1998) ("According to Akhil Amar's thick theory of Reconstruction rights, the category of political rights encompassed all the rights associated with the republican tradition of political citizenship, including not just suffrage and officeholding but also the right to sit on juries and the right to serve in the military." (emphasis added)). Mark Tushnet takes a slightly different view. While he acknowledges the importance of the distinction between civil and political rights, and states that it was clear to those in the nineteenth century that "[political rights included voting," he argues that "[there was some controversy over what other rights were political." Mark Tushnet, The Politics of Equality in Constitutional Law: The Equal Protection Clause, Dr. Du Bois, and Charles Hamilton Houston, 74 J. AM. HIST. 884, 887 (1987) . For example, some argued that sitting on juries was a civil right, while others claimed that it was a political right. (1991) . Shklar believes that the ballot is "a certificate of full membership in society." Id. at 2. Hlowever, according to Shklar, although political citizenship is a badge of full citizenship, political citizenship is not sufficient for someone actually to be a "recognized and active citizen." Id. at 64. One must also be independent-that is, an "earner," one who is paid for the work he has done. See id. This is fully consistent with the republican belief, discussed below, that a certain amount of property was necessary for independence and full political participation. See the political community, a person must possess civic virtue-that is, the ability to work for the public good instead of merely for one's own private ends. 33 Those who did not possess civic virtue, which was the key to effective participation (and hence to effective government), could not be full political citizens. ' The woman suffrage movement used each of these themes to argue for the ballot for women. For example, the suffragists were well aware of the "packaged" nature of political rights. 35 As one delegate to the 1852 Syracuse National Woman's Rights Convention, J. Elizabeth Jones, proclaimed, the right to vote "includes all other rights. I want to go into the Legislative Hall, sit on the Judicial Bench, and fill the Executive Chair." ' ' Jones saw the ability to vote and the ability to hold office as linked. Similarly, in an 1867 speech at the Constitutional Convention of New York, George William Curtis responded to arguments that if women were to vote, then they would also have the right to sit on juries, hold office, and perform military service, not by denying the connection between voting and these rights and responsibilities, but rather by agreeing with each proposition and arguing that women were suited to perform each duty."
Both suffragists' and anti-suffragists' visions of woman suffrage went well beyond political rights, however. Some suffragists had an allencompassing view of the right to vote; they saw the ballot as "the symbol and guarantee of all other rights," 3' and "the symbol of Equality for Woman." 39 This was not an outlandish view: Soon after the Nineteenth Amendment was ratified, a conservative Supreme Court similarly suggested that the amendment could be read as ratifying true equality for women. In striking down a minimum wage law for women, the Court wrote, In view of the great-not to say revolutionary--changes which have taken place... in the contractual, political, and civil status of women, culminating in the Nineteenth Amendment, it is not unreasonable to say that these differences [between men and women] have now come almost, if not quite, to the vanishing point.'
More narrowly, suffragists believed the vote would allow women to participate, as full citizens, in community life. Women were of course citizens before the Nineteenth Amendment, but, as the Supreme Court had announced in 1874, women were not full, political citizens. That is, while women were "citizen[s] from ... birth, and entitled to all the privileges and immunities of citizenship," 4 ' their citizenship did not include the right to vote. 42 Suffragists were determined to move beyond this second-class citizenship, 43 referring to the ballot as providing "political recognition" 44 and "political equality." 45 The political equality imagined by the suffragists involved full and equal participation in the public sphere. 46 As Jane Addams argued, the ballot would provide women with "natural participation in civic life." 4 7 Suffragists believed that the ballot would take women out of the private sphere of the family and make them "member[s] of the community." 48 While the suffragists welcomed the upheaval they thought would accompany the vote, the anti-suffrage movement dreaded the revolutionary 40. Adkins v. Children's Hosp., 261 U.S. 525, 553 (1923) , overruled on other grounds by West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937) . (Justice Holmes dissented in Adkins, famously-and perhaps a bit grumpily-proclaiming that "[i]t will need more than the Nineteenth Amendment to convince me that there are no differences between men and women." Id. at 569-70.) The Court has not put Adkins's broad vision of the Nineteenth Amendment to further use. potential of granting women the vote, fearing that it would destroy the family. 49 To anti-suffragists, the basic unit of society was the family, not the individual. 5 0 The husband served as the sole political representative of the family. Because granting women the vote would allow them to be political citizens, no longer represented by their husbands, woman suffrage would "dissolve society into a heterogeneous mass of separate persons, whose individual rather than family interests would thenceforth receive political representation."' Historically, then, the Nineteenth Amendment is "fundamentally about women's political participation." 5 2 This is consistent with the republican idea that being a political citizen means more than just casting a vote; it means active deliberation and participation in civic life.
Suffragists also emphasized the republican notions of the importance of the common good and of the virtue of political participants. Aileen Kraditor has argued that there were two main kinds of arguments for woman suffrage: arguments from justice and arguments from expediency. 3 "Under the term expediency are subsumed arguments that claim that woman suffrage would benefit society," she explains.' These arguments stressed "the ways in which [women] differed from men, and therefore had the duty to contribute their special skills and experience to government." ' " As Clarina Howard Nichols, a delegate to the 1852 Syracuse Convention, put it, "Woman must seek influence, independence, representation, that she may have power to aid in the elevation of the human race .... [The strongest reason why woman should seek a more elevated position, is because her moral susceptibilities are greater than those of man." ' Arguments from expediency, then, are essentially arguments that women should be granted the vote for the sake of the country.
The suffragists also argued, again consistently with republican ideology, that because virtue was necessary for participation in public life, there should not be universal suffrage? Many suffragists, most notably Elizabeth Cady Stanton, explicitly argued that there should be educational requirements for the franchise. 5 " These arguments depended, to some extent, on racist and anti-immigrant views, but they also depended on a belief in the importance of education and character. "We have long known that the safety of a country rests upon the intelligence as much as upon the character of its citizens," explained one suffragist. 5 9 And Stanton, quoting unspecified "forefathers," justified her position by proclaiming that "[tIhe stability of a republic depends on the virtue and intelligence of the people." 60 This is, of course, a classically republican formulation.
The influence of republican ideals did not end with the suffragists: Republican themes have recently been revived by a variety of scholars, 6 and while the emphasis of these scholars may be different from that of earlier republicans, the two visions have much in common. In the neorepublican vision, as in that of classical republicanism, citizens work together to promote the common good, 62 which they come to know through active deliberation. Participation in deliberation is itself a good, regardless of the outcome. 63 A variety of viewpoints must be represented in the deliberation; "[d]iscussion and deliberation depend for their legitimacy and efficacy on the existence of conflicting views. ' 6 In the neo-republican vision, individual rights are crucial, but not as an end in themselves; rather, individual rights are crucial because they are a prerequisite to meaningful deliberation and political participation. 65 ; Sunstem, supra note 61, at 1554. At least one author has argued that republicanism may provide the basis for a "feminine jurisprudence" because republicanism emphasizes the community-the common good-rather than individual interests. See Sherry, supra note 61.
63. See Michelman, supra note 61, at 27 (stating that republicanism views political activity as a "'benefit' on the ledger books of life").
64. Sunstein, supra note 61, at 1575-76; see also Michelman. supra note 61. at 27 ("Normative reason... cannot be a solitary activity. Its exercise requires knowledge, including self-knowledge, obtainable only by encounter with different outlooks in public argument." ). Michelman develops more fully the argument that republicanism requires pluralism in Michelman, supra note 62, at 1526-28.
65. See Sunstein, supra note 61, at 1551 (stating that rights are the "preconditions for or the outcome of an undistorted deliberative process" and that "existence of realms of private autonomy must be justified in public terms").
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Nineteenth Amendment deteriorates into "the imposition of outcomes by self-interested and politically powerful private groups." ' True deliberation is not possible in the presence of intimidation, manipulation, or great disparities in power. 67 Before I continue with my argument, which relies to some extent on the continuing relevance of republican ideals, a few words are in order about what I am and am not claiming, for the "republican revival" has come under heavy fire from those who dispute the revivalists' version of early American history.' Republican revivalists, these critics claim, err when they try to "root republicanism in history by proving that the Founders revered republicanism." 6 9 These historians also doubt that it is sound to place republicanism and liberalism in stark opposition, as do some of the revivalists." My argument, however, does not rest on the presence of republican ideals in the Constitution or in the Founding generation, and it certainly does not rest on the complete exclusion of liberal ideology. I am more interested in drawing out and expanding the strain of republican ideology that appears, side by side with liberal ideology, in the arguments and rhetoric of the suffragists themselves. Even as vigorous a critic of the legal republican revival as Linda Kerber acknowledges that there has been a "continuous presence throughout the history of American dissent of the rhetoric of a commonwealth of cooperation and civic virtue .... This resilient republican language fused with major liberal elements has continued to be central to American political discourse . . . ."' It is the vision of the dissenters that interests me. Therefore, as I use the suffragists' republican arguments to suggest a reading of the Nineteenth Amendment that takes republican concerns into account, I rely on the revivalists' work to the extent that they describe aspects of republican ideology and ways to 66. Id (listing critics of neo-republicanism). Critics have also attacked substantive aspects of neorepublicanism. So, for example, Kalman warns that neo-republicanism may be problematic because it can fit conservatives' ends so well. providing support for the likes of Lco Strauss and Robert Bork: "[My concern here is] that neo-republicanism could be used to justify non-liberal politics.... By this analysis, the republican revival would be fundamentally flawed because it is the wrong tool to fix what is broken." Laura Kalman. achieve republican goals, without necessarily relying on the revivalists' historical claims. Given the suffragists' republican rhetoric, then, and the persistence of republican thought, one way to understand the meaning of the Nineteenth Amendment is to read it through a republican lens. In particular, a republican understanding of full citizenship helps explain why violence against women interferes with women's ability to be political citizens. It is to this question that I turn in the next Part.
III. VIOLENCE AGAINST WOMEN INTERFERES WITH POLITICAL CITIZENSHIP
Violence against women is a political issue because it interferes with women's ability to be political citizens. Political citizenship in a republic requires equal participation in deliberation by people who are able to be free of the exercise of arbitrary power and to engage in self-determination. A culture of violence against women allows men to dominate women and forces women to reshape their actions, desires, and beliefs, thereby interfering with their self-determination and, in this republican country, with their full political participation.
Republicanism, unlike liberalism, does not conceive of liberty as the mere absence of state interference. Rather, both historical and neorepublicanism emphasize the importance of positive liberty. 72 Republicanism holds that there can be no liberty unless a person is free from the exercise of arbitrary power, whatever its source. This arbitrary power may take the form of physical restraint or threat of punishment, or it may also take the form of manipulation, that is, "the deceptive or nonrational shaping of people's beliefs or desires, or the rigging of the consequences of people's actions." 73 Without freedom from such domination, a person is unable to be a full citizen. The suffragists knew this well. For example, both Elizabeth Cady Stanton and Lucy Stone believed that a wife's right to her own person-in particular, her right to be free from forced sexual intercourse-was the "necessary foundation for equal citizenship, without which all other legal reform would prove near worthless." 74 In a republican government, therefore, some apparently private interests become matters of political concern. For example, republican self- [Vol. 109: 783 government would not be possible without secure property interests: Without an "unquestionably secure base of material support," a participant in public affairs would be dependent on someone else for his livelihood and thus would be motivated to act not by the common good, but rather by the interests of his patron or "his own particular, immediate, and possibly delusive material interest." 75 Property is necessary for the personal independence that is required to be a proper republican citizen.
A culture of violence against women is also a matter of political importance. The fact of pervasive violence against women, like a lack of property, may lead a person to make decisions based on something other than a clear-minded evaluation of the best interests of the community. Indeed, the relationship of men to women is paradigmatic of the kind of dominance that republicanism seeks to eliminate. 7 6 It does not matter that not every woman is a victim of violence, nor every man a perpetrator. Domination occurs because men have the capacity to interfere arbitrarily with women's acts, and everybody knows this, even if the interference never actually takes place. 7 Women, because they are women, live with a constant fear of violence, 78 and they adjust their lives accordingly. This is true at a seemingly trivial level: More women than men carry their keys in their hands when going to their cars, for example," and many women try not to dress in a provocative manner' or leave the house after dark. 8 The constant threat of danger works more profound changes as well. As Robin West explains, because "[a] fully justified fear of acquisitive and violent male sexuality... permeates many women's-perhaps all women's-sexual and emotional self-definition," women "re-constitut[e] themselves in a way that controls the danger and suppresses the fear." ' Men too face threats of violence, of course, but those threats are more sporadic than the threats that women face, and men respond not by redefining themselves, but rather by acting: "One responds to sporadic fear 75 and the threat of sporadic violence by changing one's behavior." 83 For example, a man can change neighborhoods, leave a bar-room brawl, or come home from war. 84 In contrast, women, because they are women, experience pervasive fear and pervasive threats and must actually redefine themselves:
Women cannot eliminate the danger our sexuality poses by moving to a safer neighborhood, any more than blacks can respond to the danger their color poses by moving to a safer race .... We respond to the pervasive threat of violent and acquisitive male sexuality instead by changing ourselves, rather than responding to the conditions which cause it."'
In a republican society, such distorted self-determination becomes a political matter, for manipulation and domination must be eliminated to achieve the equality and self-determination necessary for every participant in the deliberation that makes a true republic. Violence against women because they are women thus interferes with women's ability to be full. political citizens.
IV. THE VIOLENCE AGAINST WOMEN ACT AS APPROPRIATE CONGRESSIONAL ACTION UNDER THE NINETEENTH AMENDMENT
There are two possible ways in which society can respond to a person who lacks something required for effective participation in a republic. The first response, traditionally associated with republicanism, is to exclude that person from the franchise on the grounds that she will not be able to participate effectively. The second is to change the circumstances that make that person unable to participate effectively. For example, a society might choose to exclude from political citizenship a person who does not have enough property to be an effective, independent political citizen; that is, a society might choose to have property requirements for the franchise. s6 But most states eliminated statutory property requirements in the first half of the nineteenth century, and today it seems clear that the Constitution does not 83. Id. 84. Some men, of course, do not have the option of leaving a dangerous environment. For example, a man might not have the resources to move to a safer neighborhood and might feel that there is no chance he will ever be able to change his situation. It is entirely possible that he too will reconstitute himself in the face of a constant threat of violence; he too will be in circumstances that impair his self-definition. Saying that women qua women experience a constant threat of violence, and that men qua men do not, should not obscure that other factors can make it difficult for men to engage in self-definition.
85. West, supra note 82, at 94. 86 . See Michelman, supra note 75, at 1330.
[Vol. 109: 783 permit exclusion from the franchise due to lack of propertyY (For example, the Constitution now explicitly forbids charging people to vote in federal elections.) 88 This leaves the second approach, which is to make sure that the person acquires enough property to participate competentlyS 9 And, in fact, legislatures engage in all sorts of redistributive schemes, from wage and hour laws, to housing codes,' to welfare programs. 9 '
Similarly, the Nineteenth Amendment provides that a qualified voter may not be denied the right to vote, to be a political participant, because of her gender. If something interferes with a woman's full political participation because she is a woman, the first option-exclusion-is not permissible. Instead, the Constitution mandates that, if the state is in fact complicit in the interference, whatever interferes with women's political rights may be remedied. Violence against women interferes with women's full political participation; 9 2 some remedy is called for, and, as I demonstrate below, Congress may be one source of that remedy.
There are two basic requirements for congressional action under the Enforcement Clause of the Nineteenth Amendment, both of which are met by the Violence Against Women Act. First, legislation under the Nineteenth Amendment must be remedial, as defined by the Supreme Court. Second, such legislation may address only those constitutional violations in which the state plays a part. There is no Supreme Court case law that deals directly with the issue of Congress's power under the Nineteenth Amendment; however, the Enforcement Clause of the Nineteenth Amendment is nearly identical to those of several other amendments, including the Fourteenth and Fifteenth Amendments. 93 by meeting the basic demands of subsistence, can help bring within the reach of the poor the same opportunities that are available to others to participate meaningfully in the life of the community"). 
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The Yale Law Journal these other amendments to shed light on Congress's Nineteenth Amendment powers.
A. The Remedial Requirement
This Section briefly traces the history of congressional power under the Fourteenth and Fifteenth Amendments, and then focuses on the recent and important development in the Court's Fourteenth Amendment jurisprudence announced in City of Boerne v. Flores. 94 Acknowledging the analogy between Congress's Fourteenth and Nineteenth Amendment powers, I then show that, even given the Court's limitation of congressional power in Boerne, VAWA is an appropriately remedial use of Congress's Nineteenth Amendment powers.
Legislation Under the Nineteenth Amendment Must Be Remedial
The Supreme Court has, until recently, given Congress extremely broad power under the enforcement clauses of the Fourteenth and Fifteenth Amendments. The Court has held that the appropriate test to apply when judging the powers of Congress under the Fourteenth and Fifteenth Amendments is the test laid down in McCulloch v. Maryland: 95 "Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional." 96 The Court has also ruled that, under the power conferred by the Civil War amendments, Congress may prohibit behavior that is not in itself unconstitutional. For example, in Katzenbach v. Morgan, the Court upheld, as a valid use of power conferred by the Enforcement Clause of the Fourteenth Amendment, a provision of the Voting Rights Act of 1965 that stated that anyone who had completed the sixth grade at an American or Puerto Rican school at which the primary language of instruction was not English could not be denied the right to vote because of his inability to 94. 521 U.S. 507 (1997 [Vol. 109: 783 read, write, or understand English. 97 The Court upheld this provision notwithstanding the Court's decision in Lassiter v. Northampton County Board of Elections 9 8 that literacy requirements for voting were indeed constitutional, barred by neither the Fourteenth nor Fifteenth Amendment. The Court thus held that Congress may prohibit actions even if those actions are themselves constitutional. This was not a controversial proposition then, and remains uncontroversial today. 99 More controversial was the Court's vision in Morgan of the extent of Congress's enforcement power. The Court provided two alternative grounds for its holding that the provision in question fell within Congress's power to enact under the Fourteenth Amendment. First, the Court suggested that the provision might have been meant by Congress to enhance Puerto Ricans' political power and thus help gain "nondiscriminatory treatment in public services for the entire Puerto Rican community." o Second, the Court stated that Congress might have decided that the literacy provision barred by the Act "constituted an invidious discrimination in violation of the Equal Protection Clause." '' The Court in Morgan seemed to accept such a congressional conclusion even though the Court itself had already held, in Lassiter, that literacy tests did not violate the Equal Protection Clause. The Court's second holding has sometimes been characterized as granting Congress the power "not just to punish violations, but also to define and expand the scope of the Equal Protection Clause." "
The Court has not adhered to this broad view of Congress's power. 
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clauses. Boerne held unconstitutional the Religious Freedom Restoration Act of 1993 (RFRA),'0 6 in which Congress, acting under its Fourteenth Amendment Enforcement Clause powers, mandated the highest level or judicial scrutiny for any law, even one of general applicability, if that law substantially burdened a person's exercise of religion. RFRA was Congress's attempt to overrule the Court's prior decision, in Employment Division v. Smith, 0 7 that a test balancing the burdening of an individual's religious practice against the government's interest in that burden was not appropriate for neutral, generally applicable laws.' 08 Boerne set out three guidelines for congressional action under the Civil War amendments. First, according to the Court, Congress's power under the Civil War amendments is "remedial" rather than "substantive."" Second, if Congress is to exercise its powers under the Civil War amendments, there must first exist a constitutional wrong under the amendment in question to be remedied or prevented." 0 Third, Boerne required Congress to devise a remedy for the wrong that was "appropriate": There had to be "congruence and proportionality between the injury to be prevented or remedied and the means adopted to that end." 11 Phrased another way, the Court ruled that Congress may enforce, but not define, rights, 12 and identified the forbidden act of definition in two separate ways. One way the Court knew that Congress was engaged in definition, not enforcement, was that Congress's action contradicted a previous action of the Court. Such a contradiction in itself indicated that definition was occurring. 13 : see also id. at 536 (" When the political branches of the Government act against the background of a judicial interpretation of the Constitution already issued, it must be understood that in later cases and controversies the Court will treat its precedents with the respect due them under settled principles ... and contrary expectations must be disappointed.").
[Vol. 109: 783 "alternative" holding in Morgan that Congress could have determined, notwithstanding Lassiter, that literacy tests constituted an invidious discrimination under the Fourteenth Amendment." 4 One reason, then, that RFRA failed is that it contradicted the Court's earlier holding in Smith.
RFRA also failed for a reason related to, but distinct from, the fact that it defied an earlier decision of the Court: RFRA was definitional and not remedial because the Court said that there was not a "proportionality or congruence" between the injury to be prevented or remedied and the means that Congress adopted to prevent or remedy that injury."' The important change here was not that Congress's means had to meet certain standards; Congress's actions have always had to be appropriate. The important change was that the Court, not Congress, evaluated the appropriateness of congressional action. Of course, even before Boerne the Court could-and did-review Congress's actions under the Fourteenth and Fifteenth Amendments to determine whether those actions were constitutional." 6 But the test that the Court applied in the past to Congress's determinations of both the wrong to be remedied and the appropriateness of that remedy was the lowest level of scrutiny possible-a version of the "rational basis" test."' While this deference to Congress was paid lip service in Boerne,"' the Court's real point was that "Congress' discretion is not unlimited." "9 The text and the outcome of Boerne clearly show that it is now the province of the Court to weigh conflicting considerations and determine the appropriateness of legislation.
However, the Court did not state clearly in Boerne what factors it might consider in future cases to determine the appropriateness of congressional action. For example, while the lack of legislative history detailing a real problem was relevant to the Court's determination in Boerne,'" that lack was not dispositive. 2 117. See, e.g., Rome, 446 U.S. at 177 (upholding congressional action because "Congress could rationally" have reached the conclusion that "it was proper" to enact the provisions in question (emphasis added)); Morgan, 384 U.S. at 653 (" It is enough that we be able to perceive a basis upon which the Congress might solve the conflict as it did."); South Carolina v. Katzenbach. 383 U.S. at 324 ("Congress may use any rational means to effectuate the constitutional prohibition of racial discrimination in voting." (emphasis added)).
118. See, e.g., Boerne, 521 U.S. at 536 (citing Morgan for the propositions that Congress may determine what legislation is needed to enforce the Fourteenth Amendment and that Congress's "conclusions are entitled to much deference"). 121. See id at 531-32 ("This lack of support in the legislative record ... is not RFRA's most serious shortcoming. Judicial deference, in most cases, is based not on the state of the legislative record Congress compiles but 'on due regard for the decision of the body constitutionally appointed to decide.' As a general matter, it is for Congress to determine the method by which it 2000] RFRA's lack of "termination dates, geographic restrictions, [and] egregious predicates," 12 but then stated that none of these is required by Section 5 of the Fourteenth Amendment. 23 In short, the Court's decision in Boerne held that only remedial legislation is appropriate under the Fourteenth Amendment. Boerne also provided a definition of remedial: To be remedial, legislation must not directly contradict previous Supreme Court precedent and must be proportional and congruent to the evil to be remedied. Although the Court made it clear that it may in the future submit congressional actions to fairly strict scrutiny in determining whether legislation is proportional and congruent, it did not provide clear guidelines for Congress to follow in order to ensure the Court's approval of legislation.
VAWA Is Appropriately Remedial
Under the Supreme Court's current definition of "remedial," the Violence Against Women Act is an appropriately remedial use of congressional power under the Nineteenth Amendment. The constitutional violation remedied is the existence of a culture of violence against women, which prevents women from becoming fully participating political citizens." There is extensive legislative history documenting the problem of violence against women. The Act is also narrowly tailored: Although all women are harmed by a culture of violence against women, the Act permits only those women who are physically harmed by violence because of their gender to bring a cause of action. And the Act does not contradict any previous action of the Court.
Congress made extensive legislative findings that confirm that violence against women is a serious problem in this country. Congressional reports are full of statistics demonstrating the pervasiveness of violence against will reach a decision." (citation omitted)). A more recent decision suggests that the Court will place great weight on the lack of a legislative record identifying a history of constitutional In addition, the civil rights provision of the Act is narrowly tailored: It is congruent and proportional to the serious constitutional violation it seeks to remedy. Although all women, not just those who are actually victims of the violence, suffer from a culture of violence against women, the Act provides a cause of action only to women who have actually suffered physical violence. Moreover, violence is actionable under the Act only if it is violence "motivated by gender,"" and the violence must be so severe that it would constitute a felony if criminally prosecuted." The Act might be considered too broad because, notwithstanding the fact that there is no evidence of violence against men because of their gender, the Act is not limited to violence against women by men, but instead applies to any act of violence, by man or woman, against anyone, if committed on account of the victim's gender." 3 But this argument proves too much. If it is correct, the Voting Rights Act of 1965 is likewise unconstitutional, since it prohibits interference with voting "on account of race or color" '" and there is no history of states' restricting white people's right to vote on account of their race. Gender-neutral language simply meets the requirements of the Equal Protection Clause.' In addition, the Act makes no substantive change in 125 . 190 (1976) . An equal protection argument also explains why the Act should cover samesex violence on account of gender. If the Act did not cover same-sex violence, a woman attacked by a man because of gender would be protected, but a man attacked by a man because of gender would not be protected. This discrimination against the male victim would constitute a violation of the Equal Protection Clause. For an elaboration of this sort of argument in the context of the law. It does not increase the level of judicial scrutiny for acts that incidentally discriminate on the basis of gender."' Instead, the Act simply provides a different remedy for acts that already would be considered criminal. Therefore, VAWA is in harmony with the Supreme Court's case law regarding congressional action under the enforcement clauses of the Fourteenth and Fifteenth Amendments, and is an appropriately remedial use of Congress's analogous power under the Nineteenth Amendment.
B. The State Action Requirement
This Section establishes that Congress may act under the Nineteenth Amendment only if the constitutional violations Congress addresses involve state action of some sort. I first show that the plain language of the Nineteenth Amendment and analogous cases decided under the Fourteenth and Fifteenth Amendments demonstrate that state involvement in a constitutional violation is a prerequisite for congressional action under the Nineteenth Amendment, and examine the scope of that state action requirement. I then show that VAWA meets the state action requirement under the Nineteenth Amendment, because the state creates marriage and marriage contributes to a culture of violence against women, which interferes with women's ability to be political citizens.
Legislation Under the Nineteenth Amendment Must Remedy State Action
On its face, the Nineteenth Amendment prohibits only action by the state:1 34 Private action standing alone cannot be unconstitutional under the sodomy laws, see Andrew Koppelman, Note, The Miscegenation Analogy: Sodomy Lisw as Sex Discrimination, 98 YALE L.J. 145 (1988).
133. VAWA is thus immune to the sort of argument made by, for example, the dissenting judge in Coolbaugh v. Louisiana, 136 F.3d 430, 439 (5th Cir. 1998) (Smith, J., dissenting). That judge argued that after Boerne, the Americans with Disabilities Act (ADA) cannot be a valid enactment under the Fourteenth Amendment because it increases the "level of judicial scrutiny for states' actions that incidentally burden disabled persons." Id. He pointed out that the Supreme Court has held that disabled people are not a suspect or quasi-suspect class, and that legislation having incidental burdens on the disabled was permissible if it was rationally related to a legitimate government purpose. See id. at 440 (citing City of Cleburne v. Cleburne Living Ctr., 473 U.S . 432 (1985) ). If this argument is correct, the ADA goes against this previous ruling of the Supreme Court when it requires the state to demonstrate that it cannot reasonably accommodate the disabled before the courts will validate the state's chosen policy. Nineteenth Amendment. 135 More importantly for the purposes of this Note, although "[l]egislation which deters or remedies constitutional violations can fall within the sweep of Congress' enforcement power even if in the process it prohibits conduct which is not itself unconstitutional,"'" the Court has ruled that Congress may not act to remedy purely private action under its Fifteenth Amendment powers. For example, in James v. Bowman, 3 7 the Court found that Congress had exceeded its powers when it passed a statute that made it a crime for any person to interfere with the right of suffrage granted by the Fifteenth Amendment: "[Tihe section purports to be an exercise of the power granted to Congress by the Fifteenth Amendment .... But that amendment relates solely to action 'by the United States or by any state,' and does not contemplate wrongful individual acts."' The Court concluded that "a statute which purports to punish purely individual action cannot be sustained as an appropriate exercise of the power conferred by the Fifteenth Amendment upon Congress.. . ." " The Court has characterized Congress's power to enforce the Fourteenth and Fifteenth Amendments as "parallel," and has cited Bowman to support its statement that congressional power under the Fourteenth Amendment extends only to "the 'power to provide modes of redress' against offensive state action." '0 And in Terry v. Adams, 4 ' Justice Frankfurter stated that "[t]he [Fifteenth Amendment] command against.., denial or abridgement [of the right to vote based on race or color] is directed to the United States and to the individual States. Therefore, violation of this Amendment and the enactments passed in enforcement of it must involve the United States or a State." "42 135. Fifteenth Amendment cases provide support for this conclusion. For example. in Grovey v. Townsend, 295 U.S. 45 (1935) . the Court found that primary elections were not part of state action, and thus the denial of the right to vote in a primary election did not violate the Fifteenth Amendment. Grovey was overruled by Smith %'. Allvright, 321 U.S. 649 (1944), but the way in which it was overruled only emphasizes the state action requirement: The Court found that actions taken at a primary were in fact state actions, and thus came within the purview of the Fifteenth 
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Griffin v. Breckenridge1 43 and United States v. Guest 44 have been characterized as permitting legislation under Section 5 of the Fourteenth Amendment to reach private action, 45 but in fact in both cases the Court explicitly found that the right being protected did not stem from the Fourteenth Amendment 46 and deferred the question of whether the statutes in question could ever reach private action that interfered with rights that stemmed only from the Fourteenth Amendment. 47 When the Court did reach that question for the statute involved in Griffin, it made it clear that the statute did not protect rights with a state action requirement from infringement by private parties. 48 Therefore, legislation under the v. Cruikshank, 92 U.S. 542 (1876); and United States v. Butler, 25 F. Cas. 213 (C.C.D.S.C. 1877) (No. 14,700). The key case for this proposition is Butler, which is not in fact a Supreme Court case, but rather a case over which Chief Justice Waite presided while riding circuit. In that case, which involved violence against black men who were trying to vote, Waite did seem to assume that there was no state action requirement under the Fifteenth Amendment. See Butler, 25 F. Cas. at 224. However, when faced with essentially the identical situation as arose in Butler, the Supreme Court declined to reach the same conclusion, choosing to locate the right to vote in a congressional election not in the Fifteenth Amendment, but in a part of the Constitution that had no state action requirement. See Ex parte Yarbrough, 110 U.S. 651, 663-64 (1884). As for Cruikshank and Harris, both simply limit the application of statutes passed under Congress's Fifteenth Amendment powers on grounds other than a lack of state action. See Harris, 106 U.S. at 637; Cruikshank, 92 U.S. at 555. In both cases the Court also found, on the basis of Fourteenth Amendment's state action requirement, that the sections in question could not apply to private action. See Harris, 106 U.S. at 637-39; Cruikshank, 92 U.S. at 554-55. To conclude that there is no state action requirement for the Fifteenth Amendment simply because the Court chose different grounds on which to invalidate the statutes in question seems an unwarranted leap-an extraordinarily strong version of expressio unius est exclusio alterius.
143. 403 U.S. 88 (1971 Although legislation passed under the Nineteenth Amendment must remedy state action, the state action involved need be neither exclusive," 9 nor direct," S nor obvious.' As the Court has stated in the context of the Fourteenth Amendment, "In a variety of situations the Court has found state action of a nature sufficient to create rights under the [Fourteenth Amendment] even though the participation of the State was peripheral, or its action was only one of several co-operative forces leading to the constitutional violation." 1 52
In one case, the Court found that a restaurant owner who leased space in a public building could be enjoined from refusing to serve the plaintiff because of the plaintiffs race. 53 The Court found that the state action in that case was public ownership of the building, but the Court did not enjoin the state action directly-that is, the Court did not say that the state had, for example, to sell the building. Instead, the Court found that it was within the power of the judiciary to reach the private component of the action and order the restaurant owner to allow black people into his restaurant.
Similarly, the Court has found that the Fourteenth Amendment means that racially restrictive covenants created by private individuals are unenforceable." 4 The Court reached this conclusion even though, in the cases before it, no action by state legislatures or city councils was involved, and "the particular patterns of discrimination and the areas in which the restrictions are to operate, are determined, in the first instance, by the terms of agreements among private individuals." 5 The Court found the requisite state action in the lower court's mere enforcement of the private covenants: "[I]n granting judicial enforcement of the [ 
these cases, the States have denied petitioners the equal protection of the laws and... therefore, the action of the state courts cannot stand." 156 The Court also found that the Fourteenth Amendment forbade trespass convictions resulting from an attempt by blacks to be served in a private restaurant that had traditionally been whites-only.' 57 Again, the Court made such a finding notwithstanding the fact that there was no statute or ordinance requiring segregated restaurants. The Court instead focused on public statements made by the city's mayor and superintendent of police opposing sit-ins.' 5 8 Although neither statement had explicitly commanded that places of business or restaurants be segregated, the Court held that the statements were sufficient state actions to trigger the power of the Fourteenth Amendment and invalidate the trespass convictions.' 59 In short, Fourteenth Amendment jurisprudence suggests that, while legislation enacted under the Nineteenth Amendment is permitted to remedy only constitutional violations in which the state plays a part, such legislation may reach private action that combines with nonexclusive, indirect, nonobvious state action to create those constitutional violations.
b. Marriage as State Action
VAWA meets the state action requirement for congressional action under the Nineteenth Amendment because the state plays an active role in the creation of a culture of violence against women. Specifically, states create marriage," 6 which is a cooperative force that leads to such a culture.' 6 1 Clearly marriage itself is not a sufficient condition for violence against women to occur; a marriage without a violent private actor will not be a violent marriage. Nor is marriage a necessary condition for violence against women. Many individual marriages are positive goods; thus I do not here advocate the abolition of marriage. Nonetheless, historically, law and culture have worked together to create the current idea of marriage-an HARV. C.R.-C.L. L. REV. 505, 514 (1994) (arguing that marriage as a legal entity has a "dual character": that it is "a fundamental relationship that precedes the state" as well as a "stateconferred legal status" (internal quotation marks omitted)).
161. See infra text accompanying notes 178-207.
[Vol. 109: 783 idea that incorporates the subordination of women, the idea that women can be dominated, owned, and even brutalized by men. I argue that although laws have changed, these changes serve only to reinforce women's subordination in marriage, and that as states perpetuate the institution of marriage, they perpetuate the old ideas that continue to burden the institution.
Marriage is, without question, a state action. As the Supreme Court has stated, "[W]e are unaware of any jurisdiction where private citizens may covenant for or dissolve marriages without state approval." 16 That approval may be contingent upon, for example, the respective ages 63 or blood relation' 64 of the prospective bride and groom. The state may recognize only those unions performed by certain people, such as justices of the peace or ministers.' 6 Similarly, there is "state monopolization of the means for legally dissolving [the marriage] relationship." 6 In short, it is the state that decides whether and when a person may enter or leave a marriage. 6 7 This state regulation means that, as the Supreme Court wrote in 1888, marriage is "something more than a mere contract."" 6 6 Once two people marry, a relation is created that they cannot change by themselves; while other contracts may be modified or dissolved upon the consent of the parties, in marriage the state "steps in and holds the parties to various obligations and liabilities." 169 According to the Court, this state action is appropriate because marriage is "an institution, in the maintenance of which in its purity the public is deeply interested, for it is the foundation of the family and of society, without which there would be neither civilization nor progress." 70 parties-precedes it and is essential to its validity. But, when formed, it is more than a civil contract; it is a relation, an institution, affecting not merely the parties, like business contracts, but offspring particularly, and society generally.'1 7
Marriage is also, empirically, a dangerous institution for women. Domestic violence remains a serious problem in this country, 7 1 and marriage is a risky undertaking for a woman. This is not because marriage is somehow naturally contentious and potentially dangerous for all involved; rather, marriage is particularly dangerous for women. For example, in 1992, at least 18% of female victims (roughly 622 out of 3454 female victims) of homicide were murdered by their husbands or exhusbands. 173 In contrast, only 2.2% of male murder victims (that is, about 227 out of 10,351) were murdered by their wives or ex-wives. 74 There were more women beaten by their husbands in 1990 than there were new brides. 175 Leaving a marriage is also hazardous for women: For violent crimes excluding murder, the victimization rate of women separated (but not divorced) from their husbands was three times higher than that of divorced women and twenty-five times higher than that of married (but not separated) women. 176 To understand just which "obligations and liabilities" ' are attached to marriage, and how these obligations and liabilities interact with violence against women, I first examine the status of married women in the early nineteenth century, when the woman's rights movement began. I then look at how these laws changed and use Reva Siegel's work to argue that, notwithstanding these changes, marriage as constituted by modem laws continues, in many ways, to enforce a status regime, taking power away from women and giving that power to men.
The law of marriage as the nineteenth-century woman's rights movement knew it systematically subordinated women. Marriage was not merely a contract between two people; it also created a status relationship, one dealt with by the common-law doctrine of coverture. According to the law of coverture, as Blackstone famously wrote, "[b]y marriage, the husband and wife are one person in law: that is, the very being or legal existence of the woman is suspended during the marriage, or at least is incorporated and consolidated into that of the husband: under whose wing, protection, and cover, she performs every thing" ' At common law, a wife was "civilly dead" ;179 she had no right, for example, to bring tort actions or to make contracts on her own.' 80 This "civil death" extended to every aspect of a woman's life. When a woman married in the early nineteenth century, her personal property became her husband's property. He controlled any real estate she brought to the marriage. He owned all wages she earned from work outside the home."' Nor did women have any rights to their household labor, for they did not have joint property rights in property or earnings acquired during the course of a marriage." s Even more strikingly, a wife did not have the right to control her own body. At common law, a man was permitted to "chastise" his wife. Again, Blackstone:
The husband also (by the old law) might give his wife moderate correction. For, as he is to answer for her misbehaviour, the law thought it reasonable to intrust him with this power of restraining her, by domestic chastisement, in the same moderation that a man is allowed to correct his servants or children .... mhe courts of law will still permit a husband to restrain a wife of her liberty, in case of any gross misbehaviour. 83 In the nineteenth century," 8 ' marital rape was an oxymoron: Rape was, by definition, something that a man did to someone not his spouse. As Lord Chief Justice Matthew Hale proclaimed, "[T]he husband cannot be guilty of a rape committed by himself upon his lawful wife, for by their mutual matrimonial consent and contract the wife hath given up herself in this kind unto her husband, which she cannot retract." 185 Without the ability to control when she had sex, a wife could not control when she became pregnant or how many children she would have. 86 Each of these legal impediments has been transformed over the last 150 years. In the mid-1800s most states passed acts allowing married women to own property; eventually, all states passed such acts.' 87 The Supreme Court has held unconstitutional a Louisiana statute that gave a man, as "head and master" of property jointly owned with his wife, the right to dispose of that property without the wife's consent. 88 The right of a husband to "chastise" his wife was out of favor even when Blackstone wrote,189 and was formally repudiated by the end of the 1870s.' 9 ' Changes in the marital-rape exemption were slower-to come: It is only within the last twenty years that most states have modified their rape laws,' 9 ' and currently no state's laws include an absolute marital-rape exemption.' 92 But a closer look shows that these legal changes have not erased the unequal nature of marriage; to the contrary, it can be argued that the new forms of law regarding marriage, and the justifications for these new laws, serve only to reinforce marriage's unequal impact and implications.
Take, for example, the evolution of laws regarding women's right to their own work. Even though laws have changed to allow women the right to the earnings from work outside the home, women still are unable to contract for compensation for the work they perform in the household.' 93 As Reva Siegel argues, this bar on interspousal contracts for work performed within the home is "far from an antiquarian relic of a prior regime of status. Rather, it is the cornerstone of a new regime of status." "g' Courts now refuse to enforce these contracts on the grounds that marital service is "presumed gratuitous," "' and that there is a sphere into which courts may not intrude. 1 96 This reasoning has made interspousal agreements about household labor "paradigmatically 'private,"' "9 an area in which most couples would not even consider invoking the law. Thus work traditionally performed by women in marriages goes uncompensated, leaving many women "economically disempowered during the life of the marriage and impoverished at divorce."' 9 8
Similarly, changes in the laws regarding "chastisement" and marital rape actually served to reinforce violence against women by translating the no-longer-acceptable language of marital unity into a more acceptable discourse about family privacy.1 99 Indeed, Chief Justice William Rehnquist drew on just this discourse when he criticized the Violence Against Women Act for potentially "involv[ing] the federal courts in a whole host of domestic relations disputes." ' Rehnquist conceived of domestic violence as a family matter, not a crime. As Siegel convincingly shows, reform movements do not necessarily erase subordination, but rather result in new justifications for that subordination that are more acceptable to society and thus perpetuate the subordination. 2 "' To put it another way, facially neutral laws are not enough to exempt states, the creators of marriages, from responsibility, because the de facto reality of marriage encourages violence and subordination, even without explicit de jure enforcement of that violence and subordination. As Catharine MacKinnon explains in the context of judicial opinions, legal "neutrality" is meaningless in the face of real inequality: "From women's point of view, adjudications are already substantive; the view from nowhere already has content." 202 In other words, if the law has created a de facto system of inequality, a switch to de jure neutrality will not erase the damage; it will simply stabilize the de facto inequality. The history and reality of marriage are such that even neutrally framed laws (that is, the elimination of most laws that facially favor men in marriage) cannot erase subordination and violence engendered by marriage; because the state continues to create and support marriage as an institution, it is complicit in the resulting damage, notwithstanding the facially neutral laws it provides.
Finally, it is important to be aware of the extent to which the law has not changed and continues explicitly to protect husbands who assault and rape their wives. In many states, marital rape is still treated as a lesser crime than other kinds of rape. For example, the punishment for marital rape may be less stringent; in some states, a wife may prosecute a husband for rape only if he uses force; and acts that would be crimes outside of marriage (such as sexual battery) may not be considered crimes if committed within 203 th marriage. And the Model Penal Code continues to define rape as a crime committed by "[a] male who has sexual intercourse with a female not his wife. " 204 In short, marriage between a man and a woman partakes of a "cultural constrct... of marital roles, obligations, and identities constituted by an axis of subordination." 2 05 Marital life is weighted down with "the illiberal, nonegalitarian, and unfree heritage of [marriage's] deeply patriarchal past. ' '2 1 Marriage as it exists now is more than a contractual relationship between two people: It is an ordering of social relations, an ordering that places the woman squarely at the bottom, subject to the "stony, ancient concept of ownership of women by men.2 Such an ordering affects unmarried as well as married people, for every woman is a potential or an actual wife, and every man knows that people like him have owned and dominated people like her through an institution that continues to exist not taken up by the Supreme Court to justify jury service for women;"' it did not eliminate gender subordination. 2 " 6 Indeed, woman suffrage has been described as "the biggest non-event in our electoral history." 2 7 However, the potential of the Nineteenth Amendment has not yet been tapped." 8 In particular, Congress's role in enforcing the Nineteenth Amendment has not received sufficient attention. 1 9 Just as the Civil War amendments were not expected to be self-enforcing, 2 so too congressional action is needed to realize fully the meaning of the Nineteenth Amendment. The problems of gender subordination that prevent women from being full, political citizens are too deeply rooted to be addressed only by the courts. Congress has the power to take the steps needed to make good the promise of the Nineteenth Amendment, and the Violence Against Women Act is one such step. 215. See, e.g., J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127 (1994) (using the Equal Protection Clause to justify a prohibition of discrimination on the basis of gender in the exercise of peremptory challenges). See generally Amar, Jury Service. supra note 29 (discussing the link between voting and jury service); Jennifer K. Brown, Note. The Nineteenth Amendment and Women's Equality, 102 YALE L.J. 2175 (1993) (discussing the use of Nineteenth Amendment by state courts as a basis for requiring that women be allowed to serve on juries). 216. See, e.g., Lind, supra note 27, at 210-11. 217. SHKLAR, supra note 30, at 60-61. She explains that "because women had adopted the dominant attitudes of their time and place so completely, their final victory led to no noticeable political change at all.... Those members of the suffrage movement who had seen it as an instrument of social transformation were wholly unrealistic." Id.
218. See, e.g., Brown, supra note 215, at 2204 ("The Nineteenth Amendment was the product of the revolutionary idea that women have equal status in a democracy. As a nation, we are still pursuing this vision of equality, yet we have allowed this constitutional enactment only a paltry existence .... Perhaps there is yet more this women's amendment to the Constitution can accomplish ....
(citation omitted)). 219. See, e.g., Lind, supra note 27, at 193-216 (focusing on the Supreme Court's role in maintain[ing] and preserv[ing] ... the status quo" after passage of the Nineteenth Amendment); Brown, supra note 215, passim (discussing the role of courts, particularly state courts, in giving meaning to the Nineteenth Amendment).
220. See Exparte Virginia, 100 U.S. 339, 345 (1880) ("Some legislation is contemplated to make the [Thirteenth and Fourteenth] amendments fully effective.").
